Office of Hon Pete Hodgson
MP for Dunedin North

Minister of Health
Minister for Land Information

1% MAY 2006

Meredith Osmond

Facilitator — Health of Older People Forum
Director

Tall Poppies

P O Box 9750

WELLINGTON

Dear Ms Osmond

RELEASE OF MINISTRY OF HEALTH ADVICE ON STAFFING REGULATIONS
FOR AGED RESIDENTIAL CARE

As discussed at the Health of Older People Forum on 30 March 2006, please find
enclosed a copy of the Ministry's advice to me on whether or not we should regulate
for minimum staffing levels in aged residential care. | would appreciate it if you would
forward a copy to Forum members.

As | said to the Forum, | would like to hear their views before | make a final decision.
Public consultation has already taken place and the Ministry’s advice takes this into
account. For my own benefit, however, | would like to discuss the issues with the
Forum. | would like to reiterate that | am not expecting a consensus view point from
Forum members. However, each member knows the sector in a way that | do not,
and they each have different and valid perspectives that will assist me to come to a
final decision.

| would also like to say that | was heartened to see the refocusing of the Forum and |
look forward to us working together in a proactive and constructive way.

Yours sincerely

e

Hon Pete Hodgson
Minister of Health

Parliament Buildings, Wellington, New Zealand. Telephone: (04) 470 6558, Facsimile: (04) 495 8449
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HEALTH REPORT

P
Subject: STAFFING REGULATIONS FOR AGED IALCZR
UNDER THE HEALTH & DISABILITY S (SARETY
ACT 2001
>
Date: 6 December 2005 ie Ref: @ 7
Attention: Hon Pete Hodgson (Minister’ @

PURPOSE OF HEALTH REPORT

1. To advise on the outcome of publ
minimum staffing levels in aged S Q8
whether or not the drafting arfden IQQ

proceed. @’Q
TIMING IMPLICATION @ m
N A

Priority: C%Ww </>\\§émi-Urgent' Urgent 24 Hour
N4 (5 Days) (3 Days)

S Se— T
NV

D ) o

1 on meeting the needs of residents and do not specify minimum
s. Providers that have a contract with a District Health Board must
the staffing requirements set out in the contract.

02 the Associate Minister of Health Hon Ruth Dyson directed that

lations relating to staffing in aged residential care be made under section 53
the HDSS Act. The transition from the Licensing regime in 2002 to Certification
regime in 2004 and competing work and resource priorities contributed to delays
in this work.

4. In November 2004 the Ministry of Health consulted key stakeholders on two
options for possible staffing regulations. Submissions closed in December 2004.
A total of 27 submissions were received. You agreed that advice on the
Regulations could be delayed until the workload of income and asset testing

changes eased.



T Tstatfingievers i the sector is through the outcome focussed certification and
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5. The submissions are polarised on Staffing Regulations and indicate that within
the aged residential care sector there is both support for, and strong opposition
to, Staffing Regulations.

6. The Ministry is of the view that the most appropriate mechanism for ensuring

contractual regimes, and that it is not appropriate to enact Regulations under
section 53 of the HDSS Act 2001 in the current environment.

7. Work is underway to strengthen the outcome-based standards ramework,
improve training for staff and to tighten the Aged Related Re tial Care
Contract.

8. The Ministry advises that further work to address staffi d assoc lity
and safety issues in aged residential care be unde in‘the gonte

ensuring sustainability of the sector.
>
FINANCIAL IMPLICATIONS é@g @
9. None if Staffing Regulations do not p @

10.The Ministry’s view is that in ge \‘Rﬁ Hing
3813, 8 the R

care would not entail additional j
A 'O

with current contractual and previods

some providers may diw@his. Q\
RECOMMENDATION @
11.The recommenc@ ret u:

with setting minimum staffing levels Yes/No
idep{jal care in Regulations at this stage;

ons for aged residential
tions would be consistent
fing requirements. However

cide to proceed to set minimum staffing
ts in Regulations:

Agree that the Regulations be consistent with Yes/No
staffing requirements under the Age Related

Residential Care Contract and contain applicable

content from the revoked Hospitals Regulations

1993 and Old People’s Homes Regulations

1987;and

ii) Agree that the Ministry will prepare a paper for

consideration by Cabinet Policy Committee Yes/No
accordingly;
(c) Agree that you announce your decision at the Health of Yes/No

Older People Forum on 15 December:



Ref. No.: 20057635

(d) Agree to release the summary of suomissions to key Yes/No
stakeholders attached as Appendix 1

(e) Note that the Ministry will work with your office on a Yes/No
commgrnircations strategy.

Kathy Spencer

Deputy Director-General
Sector Policy Directorate

N
G
@é&@TURE:

3
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REPORT

BACKGROUND INFORMATION

Introduction—

1. In 2002 the Associate Minister of Health Hon Ruth Dyson directed that
Regulations be made under section 53 of the Health and Disability Services
(Safety) Act 2001 (“HDSS Act’) (refer HR 20022313). The trangition from

Licensing regime in 2002 to the Certification regime in 2004, etmg w
and resource priorities mean that work on Regulatlons did
quickly as anticipated.

2.  The Regulations were intended to be a short term %ng
staffing requirements were retained between th ple omes
Regulations 1987 and the Hospitals Regulati on 1
October 2004 and a staffing effectiveness ] gential care
was developed under the HDSS Act. It S he Regulations
would replicate the staffing requireme ;

Regulations 1987 and the Hospitals 993 tQ\ensure that there
would be no cost for providers

3.  Although the Ministry contrac w Zealand for the
development of a staffln : Ste , the Expert Committee set up

Wth the staffing effectiveness standard
ders determining the required staffing

r residents as consistent with
Dlsability Sector Standards. It also reflected
troduction of new standards under the HDSS
dditional funding for compliance.

was informed by

not to proceed with a staffing effectiveness standard,
ulations proceeded on the basis that they would no
t instead would be a permanent part of the regulatory

Statutor, % or enacting Staffing Regulations
3 of the HDSS Act 2001 states that Regulations may be made for:
cribing in respect of services that provide rest home or hospital care,
nlmum numbers of nursing and other care staff who must be on duty (at any

time, or at different times) in premises in which the care is being provided; and
any minimum qualification any of them must have.
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Staffing Requirements under the revoked Licensing Regime

6.

The Old People’s Homes Regulations 1987 and the Hospitals Regulations 1993
were revoked on 1 October 2004 when section 59 and Schedule 5 of the HDSS
Act came into effect. Prior to this date licensed aged residential care providers

Certification

7.

11.

had to comply with the minimum staffing requirements set by the Hospitals
Regulations 1993 (in relation to hospital care) and the Old People’s Homes
Regulations 1987 (in relation to rest home care).

For providers to be certified under the HDSS Act they mustd
that demonstrates that they comply with the Health and.Di
Standards (NZS 8134:2001) and other standards m

Act. These standards are outcome focussed, baseddn
residents and do not specify minimum staffing

etingd¢ke ng€ds of

re and hospital care,
‘ vide multiple types of care.
The ARRC Contract includes 3Qeci with respect to dementia

Attached in Append}
requirements of
People’s Ho

AsSociate Minister of Health, Hon Ruth Dyson, agreed to
ding with consultation (as outlined in the Act) on the possible
s for aged residential care (refer HR 20046925). Two

gyt forward:

Istency with the staffing requirements under the ARRC Contract and
pplieable content from the revoked Hospitals Regulations 1993 and Old
Reople’s Homes Regulations 1987; OR

Replication of the revoked Hospitals Regulations 1993 and Old People’s
Homes Regulations 1987, but with amendments to clarify that staffing refers
only to nursing and caregiver staff.

In November 2004 the Ministry invited key stakeholders to state their
preference for the content of possible staffing regulations and also provide

comment on the proposed phase in period for staffing regulations and the likely
compliance costs.
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13.
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Submissions closed in December 2004. A total of 27 submissions were
received. A summary analysis of the submissions is contained in Appendix 1.

You agreed that the Ministry could delay providing advice on the Regulations
until the workload of the income and asset testing changes had eased.

14.

15.

16.

17.

18.

The submissions are polarised on Staffing Regulations and indicate that within
the aged residential care sector there is both support for, and strong opposition
to, new Staffing Regulations.

15 of the 27 submissions directly or indirectly expressed sup r Staffi
Regulations so long as:

¢ those Regulations were consistent with current staffi e

revoked Regulations);

em

e are consistently applied for monitoring and ng préce 08s the
sector; and

e are able to ensure a level of care that hig nd complex

needs of residents. QD \

5 of the submissions specifically qppeses of Staffing
Regulations on the basis that cofin QN CE andards under the HDSS Act
dequate d safety of care; and that

and the ARRC Contract ensur@s

Comments were alsodrz ne ROSsible content of the possible Staffing
Regulations, pa ' affing ratios/levels and the types of care
and staff that mig

ahcosts of compliance associated with Staffing
forproviders and DHBs. Comments received on
e 2 mixed views, from indicating that there will be no

d in the audit process for Certification, to claiming that
evels has major human resource (staffing) implications and

gulations under the HDSS Act, taking into consideration the views of the
submissions, the likely gain for the public in ensuring safer provision of
services, and the likely cost of compliance for providers.
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20. The Ministry is of the view that Regulations under section 53 of the HDSS Act
are not the most appropriate mechanism in the current environment to ensure
appropriate levels and mixes of staff, and safe and quality outcomes for
residents, in aged residential care. The rationale for recommending that
Regulations not be made under section 53 of

follows:

» Prescribing minimum staffing levels is inconsistent with the outcome-based
approach of the HDSS Act. Current staffing requirements under the HDSS
Act (the HDSS Standard) and the ARRC Contract are sufficient and gé

appropriate mechanisms for improving safety and quality '
sector. Most providers are able to provide a safe and q
meets the assessed needs of residents and have in
improvement and safety systems.

be used to assess quality and |
rate of falls and nutritional screenin

3 the level/quality of care provided. Research
pf patient outcome indicators is a more effective

er, to proceed with developing Regulations the

at the Regulations be consistent with the ARRC

n applicable content from the revoked Hospitals Regulations
ople’s Homes Regulations 1987.

e in period for any new Staffing Regulations would be appropriate
the options under consideration reflect existing staffing requirements
roviders should be complying with.

2 ile some submissions indicated that there would be additional costs, the
Ministry’s view is that generally, there should be no additional compliance costs
for providers. The new Regulations would be consistent with the staffing
requirements under the ARRC Contract and applicable content from the
revoked Hospitals Regulations 1993 and Old People’s Homes Regulations
1987. The implications for individual providers would, however, depend on their
actual staffing levels and patient management systems.

he HDSS Act is outlined.as ____
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If a decision is made to proceed with new Staffing Regulations the Ministry will:
* prepare a paper for consideration by Cabinet Policy Committee;
* issue drafting instructions to Parliamentary Counsel Office:

—consult-with-the-sector-on-the-drafted-Staffing-Regulations and —

25.

Initiatives to address issues associate
and safety in the sector

* prepare a paper for consideration by Cabinet Legislation Committee,
Cabinet and the Executive Council.

Consultation with the sector on the Staffing Regulations, once drafted, will
consistent with the Act.

The Ministry also seeks your agreement that a summ ubmissions, as
contained in Appendix 1, be made available to key rs (i
individual submitters), along with an announceme& ther th ng
Regulations will proceed or not. The Health of Qlder ple mon 15
December could provide the vehicle for suc ounce he sector.
The Ministry would separately brief Distri

26. The current work to address s sigied quality and safety issues in
aged residential care focus Wproving the outcome-based
standards framework, promo ipi aff and tightening contractual
mechanisms in the AR AV work beyond these approaches
would be considerg . ensuring the sustainability of
services. This inch afple, piloting the use of the Handbook SNZ HB
8163: 2005 \ged-care and Dementia-care for Consumers”.

IMPLICATIO v QUALITIES

27. There a6

C iscussion (if required)

(O

\%\lam}%\\) Position Telephone Suggested
A

Direct Line After Hours | First Contact

N
&% TManager, Heaith 1
of Older People
NN Analyst 2
\_/ Senior Advisor 3
Aged Residential
Care
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APPENDIX ONE
Introduction

1. In November 2004 the Ministry invited key stakeholders to state their

preterence Tor the content of possible staffing regulations for aged residential
care and also provide comment on the proposed phase in period for staffing
regulations and the likely compliance costs.

2. Two options were put forward as the possible content of Staf ing Regulati

1) Consistency with the staffing requirements under the
applicable content from the revoked Hospitals Regul

People’s Homes Regulations 1987: OR
2) Replication of the revoked Hospitals Regulatio&@
t

ang\Old\People’s
Homes Regulations 1987, but with amend s to'elari staffing refers
only to nursing and caregiver staff. S
< sO

3.  Submissions closed in December 2004

Analysis of the submissions received @ l the proposed

Staffing Regulations

4. A total of 27 submissions R 8Ubmissions were received
from District Health Boards. JDMISSIONS were received from the major

Residential Care Homes). Nine aged
well as the two major unions; the New
d the Service and Food Workers Union.

glons mainly by the DHBSs, the unions and a few providers,
ated support for option 1 of the content of the new Staffing
gIaions ’;/ consistency with the staffing requirements under the ARRC
{i}\ d applicable content from the revoked Hospitals Regulations 1993
Id People’s Homes Regulations 1987.

consistency with the Aged Related Residential Care Contract in regards to
appropriate staffing levels (reducing the risk of misinterpretation);

2} o(
@:e main rationales expressed for supporting option one include:

* aconsistent tool for monitoring and auditing processes is applied across the
aged residential care sector;

* the increasing acuity and complexity of need of older people entering
residential care;
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* itis one mechanism to ensure minimum staffing levels are provided and
safe quality care is delivered to residents.

7. Two submissions (by a DHB and a provider) expressed support for option 2 as
the proposed content of the Regulations, based on the rationale thatnochange. ... .

is required to current staffing levels.

8.  Five submissions from providers specifically expressed that they do not support
the introduction of Staffing Regulations.

9.  The rationales for not supporting Staffing Regulations incl

e compliance with standards under the Health and Dis
Act 2001 and the ARRC ensures adequate safe
safety of residents;

confidence in the
e regulations do
residents or pfovi entig
G

S py D ? oviders and individuals did not state a specific
0

er ootian 2, but made comments on the possible

view and one was from a nurse training organisation. The
ssed by submissions in relation to the content of the

g Ratios

steffing ratios and levels of competency required should be linked to the

dependency/acuity level of residents and the complexity of care required by

residents;

» staffing ratios should be tied to actual beds occupied and not contracted
beds;

* staffing ratios for registered nurses should be based on the number of
patients being cared for;

* staffing ratios should be consistent with ARRC and with the Staffing
Effectiveness Indicators (NZS Standard INT 8163:2004);

10
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* current staffing levels in the ARRC contract are outdated and do not reflect
the high level of care needed by current residents:

* suggestions made in regards to appropriate staffing ratios for
qualified/unqualified staff for particular circumstances such as over night, for

acuterincidentsorwhenthere is atisk of falls: ’

Clarity sought about the types of care to be covered by Regulations

e clarity is required about the types of care covered by the Regulations (and
the relevance of types of care such as specialist psychogeyiatric servi
day care, sleepovers, respite care and rehabilitation) isten

approach/formula for different types of aged care:
Clarity sought about what staff are to be covered Q& tions,

competencies and support required
S.
d staff who

» other health

e clarity is required about what staff are coy
Suggestions include that Regulations apg
provide personal care, or that the Re{uts

 clarity is necessary about co pstaff and scopes of

e oner's Competency

X

practice that are consisten
Assurance Act 2003;

staff.
Other commeunfs

o Regulation§ftus
accomme -‘ﬁ'}
¢ As PR
as

aris e Regulations. The main points about compliance costs are:
J %5 ould be no additional compliance costs imposed on providers and

dNCe »’o ‘VV
Q‘ : su 5 provided comment on compliance costs that they consider
fro

Bs;
%it Is erroneous that there is meant to be no increase in staffing levels or
@ extra compliance costs with the new Staffing Regulations;
 itis not believed that the Ministry will fund any costs of compliance;

 there will be no additional compliance costs if providers are audited for
compliance with the Staffing Regulations at the same time as the
Certification process. Costs would be incurred if information is required
outside the process of Certification:

e option 1 may have some compliance costs for a few facilities;
* historic compliance costs need to be funded by the Ministry of Health;

11
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* itis not clear who would facilitate and monitor the Regulations:

» compulsory staffing has huge human resource implications (increased
costs, loss of continuity of care and patient safety, retention and quality of
personnel) amounting to an increase of 20% in overall caregiver costs

-~ ~(16:4% increase in registered nursing tore hours): .

the Ministry should look closely at the experience of the Victorian
Government (Australia).

Phase in period

Four submissions believe a 3-6 month phase in peri
would be appropriate. One submission suggested
the, ARRC
Contract.
Consultation <<> @
14. 8 submissions expressed the followi@m nt@pn to the process of
Im ent Group have an
8 ith the Ministry of Health
> :
dt6 DHBs prior to finalisation;

13. Five submissions provided comment on the phase in pe
into force at the time of the implementation of the Yfe
consultation:

e recommend that the DHB
opportunity to discuss a ed
before they are implemen

12
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